OAH Docket No. 11-1005-20851-2

STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE COMMISSIONER OF COMMERCE

In the Matter of the Real Estate FINDINGS OF FACT,
Appraiser License of Janna Aho CONCLUSIONS AND
RECOMMENDATION

The above-entitled matter came on for hearing before Administrative Law
Judge Barbara L. Neilson on March 2, 2010. Post-hearing briefs were filed by
both parties. The OAH record closed on June 11, 2010, upon receipt of
clarification from the Department concerning its post-hearing submissions.

Michael J. Tostengard, Assistant Attorney General, 445 Minnesota Street,
Suite 1200, St. Paul, MN 55101-2130, appeared on behalf of the Minnesota
Department of Commerce (Department).

Jack E. Pierce, Attorney at Law, 6040 Earle Brown Drive, Suite 420,
Minneapolis, MN 55430, appeared on behalf of Janna Aho (Respondent).

STATEMENT OF ISSUES

1. Did the Respondent violate standards of professional practice, fail
to exercise reasonable diligence in developing, preparing, or communicating an
appraisal; or engage in negligence or incompetence in developing, preparing, or
communicating an appraisal in violation of Minn. Stat. § 82B.20, subd. 2(6) and
(7)%; Minn. R. 2808.6000, subps. 1, 2J, and 3A(1) (2), (3), (4) and (5);> Uniform
Standards of Professional Appraisal Practice (USPAP)® Ethics Rules relating to
Conduct, Record Keeping, and Competency; USPAP SR 1-1(a) and (c), 1-4, 1-
5(a), 2-2(b)(viii), 2-3; or USPAP Supplemental Standards Rule — Fannie Mae, by
failing to report previous appraisals performed within three years on the same
property; failing to analyze an agreement for sale; failing to at least drive by
comparable sales; failing to maintain work file data; failing to comment on
negative factors with respect to property that is the subject of an appraisal; failing
to inspect a subject property for an appraisal; failing to research and analyze

! Unless otherwise specified, all references to the Minnesota Statutes are to the 2006 version that
was in effect during the relevant time period.

% Unless otherwise specified, all references to the Minnesota Rules are to the 2007 version.

% Unless otherwise specified, all references to the USPAP are to the 2006 version.
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active comparables; using data that did not exist as of the appraised date; failing
to accurately report rental amounts; accepting information from a party to a
transaction without verification; including inaccurate or misleading information in
an appraisal; failing to analyze that the sale price of a comparable reflected only
the house and not the lot; failing to analyze physical and location differences
between the subject property and comparables; selecting and using comparable
sales that are not physically or by location the most similar to a subject property;
or inaccurately reporting subject property information?

2. If so, is the Respondent properly subject to discipline by the
Commissioner?

Based upon all of the files, records and proceedings herein, the
Administrative Law Judge makes the following:

FINDINGS OF FACT

1. There are four basic levels of licensure for individuals performing
appraisals in Minnesota: (1) trainee real property appraiser (must work with a
supervisor); (2) licensed real property appraiser; (3) certified residential real
property appraiser; and (4) certified general real property appraiser.® Education
and experience are needed at each level to advance to the next.’

2. The Respondent worked in her father’s appraisal business from the
time she was a teenager. She registered in 1993, has been licensed as a
certified residential real property appraiser since 1997, and currently operates an
appraisal business in Brainerd, Minnesota. The Respondent’s license has never
been disciplined in the past, nor have any other complaints been made to the
Department regarding her performance of appraisals.®

3. The Respondent grew up in Brainerd and, between 1997 and 2007,
performed approximately 90% of her appraisal work in the Brainerd area.
Because sales in the Brainerd area are not as plentiful as in the Twin Cities
metropolitan area, appraisers who are appraising homes in the Brainerd area
often need to expand their search to a wider geographical area to locate
properties that are comparable in age, square footage, and location.’

4. During the time relevant to this case, the Respondent used the
Uniform Residential Appraisal Report form (Freddie Mac Form 70 March 2005)
for her appraisals. The Appraiser’s Certifications set forth in that form include the
following:

4 Testimony (“Test.”) of Thomas Hack; Minn. Stat. § 82B.11. Minn. Stat. § 82B.11, subd. 6, also
permits temporary practice licensure for persons certified or licensed by another state under
certain circumstances.

® Minn. Stat. §§ 82B.13 — 82B.14; Test. of Hack.

® Test. of Hack; Test. of Respondent.

" Test. of Respondent.
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* % %

2. | performed a complete visual inspection of the
interior and exterior areas of the subject property. |
reported the condition of the improvements in factual,
specific terms. | identified and reported the physical
deficiencies that could affect the livability, soundness,
or structural integrity of the property.

3. | performed this appraisal in accordance with
the requirements of the Uniform Standards of
Professional Appraisal Practice that were adopted
and promulgated by the Appraisal Standards Board of
The Appraisal Foundation and that were in place at
the time this appraisal report was prepared.

* % %

7. | selected and used comparable sales that are
locationally, physically, and functionally the most
similar to the subject property.

* % %

10. | verified, from a disinterested source, all
information in this report that was provided by parties
who have a financial interest in the sale or financing
of the subject property. . . .

5. The performance of real property appraisals is somewhat
subjective, but rules, statutes, and guidelines exist to guide appraisers. The
three methods generally used are the sales, cost, and income methods. Under
the sales approach, the appraiser looks at comparable sales that occurred within
a particular period of time. In order to use a property as a comparable sale, the
property must in fact have been sold. Properties that have not sold but are active
can be used as support for what is occurring in the market if they are reported as
“actives.” In selecting comparable sales, it is generally preferable for appraisers
to look for properties that are similar in style, square footage, amenities, and
location. The closer in time a sale occurred to the date of the appraisal, the
better. Under the cost approach, the appraiser takes into account the cost to
replace a property (typically used for new construction) or reproduce a property
(typically used for older homes). Under the income approach, the appraiser
looks at expenses that might be incurred and comparable rentals in the area.?

6. The Department commenced an investigation of the Respondent in
December of 2007, after one appraisal she had performed was examined as part

8 Test. of Hack.
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of a separate investigation of a mortgage and real estate fraud complaint.
Thomas Hack, Senior Investigator for the Market Assurance Division of the
Department, was assigned to investigate the complaint. Mr. Hack is also a
licensed appraiser. He examined several of the Respondent’s appraisals to
determine compliance with applicable statutes, rules, and standards but did not
perform review appraisals.®

7. Based on its investigation, the Department concluded that the
Respondent failed to comply with certain state laws and rules as well as USPAP
rules in connection with her appraisals of five residential properties during the
time period of October 2006 to May 2007. All five residences were newly
constructed and offered for sale by the builder.’® Each of these properties is
discussed below. In each of the appraisals at issue, the Respondent used the
comparable sales approach and noted that the income approach was not
applicable.**

9161 Atwater Court, Brainerd, Minnesota

8. The Respondent issued a Uniform Residential Appraisal Report as
of May 18, 2007, regarding a property located at 9161 Atwater Court, Brainerd,
Minnesota. The appraisal was performed for Great American Mortgage and
buyer Lin Lee. A trainee employed by the Respondent worked with her on this
appraisal, and both the trainee and the Respondent (as Supervisory Appraiser)
signed the appraisal on May 19, 2007. The property was described as a split
entry, 3-bedroom, 1-bath home situated on a 2.5-acre lot, with an above-grade
gross living area (GLA) of 1,483 square feet and a basement and finished below-
grade area of 1,483 square feet.'> In March 2007, two months before the May
2007 appraisal, the Respondent and the same trainee had issued an appraisal of
the same property for a different client and borrower.** The prior appraisal was
not disclosed in the May 2007 appraisal report.** In both instances, the property
was appraised at $260,000.%

9. The Respondent obtains copies of the purchase agreement in
connection with her appraisals whenever possible. Typically the entity ordering
an appraisal provides a copy of the purchase agreement at the time it places the
order or shortly thereafter. Occasionally, purchase agreements are not provided
to the Respondent. In such instances, the Respondent discloses that fact in her
appraisal.*®

® Test. of Hack.

1% Test. of Hack.

M Test. of Respondent; Exhibits (“Exs”). 1-4, 1-5, 3-4, 3-5, 7-4, 7-6, 19-4, 19-6, 24-4, 24-6, 29-4,
29-6.

12 Ex. 3; Test. of Hack.

'3 Ex. 1 (Appraisal as of March 19, 2007); Test. of Hack.

4 Ex. 3; Test. of Hack.

Exs. 1, 3.

'® Testimony of Respondent.
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10. Respondent’s May 2007 appraisal of the Atwater Court property
indicates that the Respondent did not analyze the contract for sale for the subject
purchase transaction.”” The Respondent does not specifically remember
whether she requested a copy of the purchase agreement.*®

11. The March 2007 appraisal reported that the driveway surface of the
Atwater Court property was gravel.’ In fact, the property only had a dirt
driveway at that time.”® The Respondent did not realize that she should draw a
distinction between a dirt driveway and a gravel driveway.*

12. In conducting the May 2007 appraisal, the Respondent found out
that kitchen appliances had been added since the first appraisal was performed
but no other changes had been made in the subject property since that time.
She did not re-inspect the subject property before issuing the May 2007
appraisal. The Respondent also ascertained that there had been no new sales
of split level or multi-level homes in southwest Crow Wing County since the
March 2007 appraisal, and therefore relied on the same comparable sales in the
May 2007 appraisal as she did in the March 2007 appraisal.?> The May 2007
appraisal discloses that the exteriors of the subject property and of the
comparable sales were inspected from the street on March 20, 2007 (apparently
in connection with the first appraisal of the property).?®

13. In both the March 2007 and the May 2007 appraisals, the
Respondent reported that Comparable Sale No. 4 sold on September 13, 2006,
for $320,000, and noted that the same property had previously sold on
December 19, 2005, for $252,000.>* The Respondent did not include any
explanation in the appraisals for the large increase in value during the nine-
month interval between the two sales. It would have been appropriate for her to
explain this discrepancy.?

14. The Respondent obtained photographs of the comparable sales on
the Multiple Listing Service (MLS) and incorporated those pictures in her
appraisal report. In her opinion, MLS photographs are most reflective of the
condition of those properties when they sold.?

15. The Respondent’s work file relating to the March 2007 appraisal
included copies of the MLS listings for the properties noted as Comparable Sales

" Ex. 3-3. The March 2007 appraisal of the same property indicates that the prior contract for
sale was analyzed in connection with that appraisal. Ex. 1-3; Test. of Respondent.
'% Testimony of Respondent.

Y Ex. 1-3.

%% Exs. 1-1, 6-1; Test. of Hack.

! Test. of Respondent.

%2 Test. of Respondent.

 Ex. 3-8.

* Exs. 1-9, 3-9.

*® Test. of Hack.

% Test. of Respondent.
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Numbers One through Four; six pages of handwritten notes pertaining to the
comparables and the layout, materials and features of the subject property; and a
copy of the purchase agreement for the subject property.?” The Respondent’s
work file relating to the May 2007 appraisal was limited in nature and included
only a copy of the Request for Appraisal and two pages of handwritten notes
pertaining to the subject property.?® There was no market analysis information in
either work file showing that research had been conducted regarding the
condition of the market and whether it was increasing, decreasing, or stable.

836 Poplar Drive, Kimball, Minnesota

16. The Respondent issued a Uniform Residential Appraisal Report as
of November 10, 2006, for a property located at 836 Poplar Drive in Kimball,
Minnesota. = The appraisal was conducted for Mortgage & Investment
Consultants and borrower Maurice Stay. The Respondent signed the report on
November 27, 2006. The property was described as a split entry, 2-bedroom, 1-
bath home with an above-grade gross living area (GLA) of 928 or 972 square
feet and a basement and below-grade area of another 928 or 972 square feet.?
The home was situated on a .24-acre lot and built in 2006. The Respondent
concluded that the market value of the property as of November 10, 2006, was
$195,000.* The appraisal indicates that the Respondent did analyze the
contract for sale for the subject purchase transaction.®

17. The Respondent had previously received a Request for Appraisal
relating to the same property but a different lender and buyer in late October
2006.%> However, requests for appraisals are sometimes cancelled, and there is
no convincing evidence that the Respondent actually conducted an appraisal of
the property at that time.*

18. Although the Respondent’s appraisal reflected the property’s
market value as of November 10, 2006, the lender did not fax the formal Request
for Appraisal to the Respondent’s office until November 16, 2006.>* However,
the Respondent had previously received a telephone call from the lender in
which she was told that the appraisal was needed, and also exchanged some
calls with the lender regarding whether the written request had been received.

7T Ex. 2.

8 Ex. 4; Test. of Respondent.

* The precise square footage of the property is unclear. The first page of the appraisal (Ex. 7-3)
indicated that the GLA and the basement area were each 928 square feet; the second and third
pages of the appraisal (Ex. 7-4 and 7-5) stated that the GLA and below-grade areas were each
972 square feet.

¥ Ex. 7-1 — 7-16. The Respondent issued the remainder of Ex. 7, consisting of the Appraisal
Update, additional photographs, the Operating Income Statement, and the Single Family
Comparable Rent Schedule, on February 21, 2007.

L Ex. 7-3.

%2 Ex. 8 (Request for Appraisal dated Oct. 23, 2006); Test. of Hack.

% Test. of Respondent.

% Exs. 7, 12; Test. of Hack.
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The Respondent did not provide her appraisal to the lender until after she signed
it on November 27, 2006, well after the formal Request for Appraisal was
received.®

19. The Respondent originally used four comparable sales in
connection with her November 2006 appraisal. These sales closed on August 4,
2006, October 5, 2006, October 11, 2006, and September 29, 2006, within
approximately one to three months of the November 10 appraisal. Two of the
original four comparable properties were located in Kimball, one was in St.
Joseph (17 miles north of the subject property), and one was in Sauk Rapids (19
miles north/northeast of the subject property). In February of 2007, after the
issuance of the appraisal report, the Respondent added two more comparable
sales in Kimball at the request of the client, for additional support. Comparable
Sales Numbers 5 and 6 closed on December 12, 2006, and March 24, 2006,
respectively.*

20. Comparable Sale Number Two was erroneously identified in the
appraisal as a multi-level home.*” However, the MLS listing pertaining to that
property indicates that it was, in fact, a split-entry home like the subject
property.®

21. The November 2006 appraisal included the following summary of
the sales comparison approach:

The distance between the subject and the sales is common in this
market, and is not an adverse factor due to the limited number of
sales available. Comps 2 & 3 are 17-19 miles away from subiject,
although were included in this sales analysis due to the lack of
sales in the subject’'s immediate neighborhood/city; these sales
reflect the subject’'s style, quality of construction, age, interior
finishing and GLA, site adjustment were [sic] taken for these sales
as their site value is determined to be $10,000 higher in overall
value compared to the subject’'s site due to location, although
similar in size. Sales of varying style have been utilized in the sales
comparison analysis; a combination of split entry and multi level
sales were used, as these sales are the best available to reflect the
subject’'s GLA, room count and amenities.*

After Comparables Numbers 5 and 6 were added in February 2007, the appraisal
was revised to include the following comment:

% Test. of Respondent.

% Ex. 7-4 — 7-5; Test. of Respondent.
¥ Ex. 7-4.

% Ex. 9-7.

¥ Ex. 7-4.
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Sales #5 & #6 [both in Kimball] are supplied to support market
value expressed on original appraisal report. Adjustments for
quality of construction are taken for sales #1 & #6 [also in Kimball]
as these sales are determined to be inferior to the subject's many
upgrades such as flooring, cabinetry, stone accent siding, and
insulated, drywalled and heated garage. Sale #4 [in Kimball] was
included in the sales analysis, although GLA is larger than the
subject, it reflects the subject’s two bedrooms, two car garage and
is located on the same street as the subject.*

22. There were some differences between the subject property and the
comparable sales selected by the Respondent. For example, two of the
comparables (Comparable Sales Numbers Two and Three) were located in St.
Joseph and Sauk Rapids rather than Kimball; two comparables (Comparable
Sales Numbers Four and Six) were one-story homes and not split entries like the
subject property and the other comparables; and one of the comparables
(Comparable Sale Number Four) was significantly larger than the subject
property.**

23. The Respondent used 888 Poplar Drive S.E. in Kimball as
Comparable Sale Number Four in the appraisal because it sold within sixty days
of the subject property and was located on the same street. The Respondent
made an adjustment of $17,475 in the appraisal to reflect the fact that this house
was almost 700 square feet bigger than the subject property.*?

24. The MLS information for Comparable Sale Number Four noted that
the lot was owned by the buyer and the sale price reflected the house only.*®
This was not disclosed or analyzed in the appraisal report.** The Respondent
acknowledged that this was an error, and indicated that an upward adjustment
properly should have been made to that sale for the buyer-owned lot. Because
the value of the subject property was not based on just one sale, it is likely that
the error had little effect on the appraisal.*®

25. Based on MLS listings, the Department identified two split level
homes in Kimball with unfinished basements that were active at the time of the
November 2006 appraisal and were listed at that time for $179,900 (463 EIm
Street N.)* and $169,900 (256 Publishers Drive N.E.).*” Neither of these
properties was discussed in the November 2006 appraisal or mentioned in the

0 Ex. 7-5; Test. of Respondent.

1 Test. of Hack.

*2 Exs. 7-5, 14.

*3 Ex. 14-1; Test. of Hack.

* Test. of Hack; see Ex. 7.

*® Test. of Respondent.

5 Ex. 10-1.

*" Ex. 10-2; Test. of Hack. The initial listing for the property on Publishers Drive expired on
December 3, 2006, before the home was sold. Ex. 10-2. The house was later sold on March 31,
2006, for $154,550. Ex. 11-1.
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Respondent’s work file. However, these properties could not properly be used as
comparable sales because they had not been sold as of the date of the
appraisal.”® In addition, the property located on EIm Street had a three-car
garage unlike the subject property, and had been on the market for 282 days,
well above the 109-day average in Brainerd and Kimball.*®

26. The Department also identified five split-entry homes that were sold
in Kimball between February 24, 2006, and September 22, 2006, for prices of
$154,550 (256 Publishers Drive N.E.), $163,500 (241 Chatter Circle N.E.),*
$156,600 (251 Newspaper Run N.E.),>! $158,000 (261 Newspaper Run N.E.),*
and $169,700 (210 Newspaper Run N.E.).>* None of these properties were
discussed in the November 2006 appraisal or mentioned in the Respondent’s
work file.

27. The Kimball properties identified by the Department appear to be
similar to the newly-constructed subject property in certain respects, such as
style of home (split entry), size, and location within the City of Kimball.>*
However, there also were some differences between the subject property and the
properties proposed by the Department as comparables. For example, 256
Publishers Drive N.E. was built in 2005 and the MLS listing for the property
indicated that two exclusions existed (without further explanation):> the property
located at 241 Chatter Circle N.E. was built in 2005;*° the property located at 251
Newspaper Run N.E. was built in 2004 and had a three-car garage;’’ the
property located at 261 Newspaper Run N.E. was built in 2004, had been
previously owned, and was on the market only 26 days, which could indicate a
distressed sale;*® and the property located at 210 Newspaper Run N.E. was built
in 2005 and had a three-car garage.” In addition, neither of the active homes
identified by the Department® and only one of the sold homes identified by the
Department®® had a walk-out basement like the subject property.®> The
Department investigator did not inspect or drive by any of the properties he
alleged to be comparable, but merely found them on MLS. He also did not
inspect or drive by the subject property.®® The Department thus was unable to

“8 Test. of Hack; Test. of Respondent.
* Test. of Respondent. The Elm Street property was eventually sold on February 19, 2007, for
$177,000. Ex. 10-1.

0 Ex. 11-2.

>l Ex. 11-3.

2 Ex. 11-4.

3 Ex. 11-5.

> Test. of Hack.

*® Ex. 11-1

* Ex. 11-2.

> Ex. 11-3.

8 Ex. 11-4.

* Ex. 11-5.

% See Exs. 10-1 and 10-2.

®l See Ex. 11-5.

82 Ex. 7-3, 7-4.

8 Test. of Hack.
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provide any evidence comparing the precise location or quality of construction of
these homes to that of the subject property. Finally, the Respondent typically
looks for sales that closed within the prior six months when examining
comparables.*® The sales of four of the Kimball properties identified by the
Department closed more than six months prior to the appraisal performed by the
Respondent.®® The only property identified by the Department that closed within
six months of the Respondent’s appraisal was 261 Newspaper Run N.E., which
closed on September 22, 2006.%°

28. At the request of the lender, the Respondent later prepared an
Appraisal Update and/or Completion Report, an Operating Income Statement,
and a Single Family Comparable Rent Schedule relating to 836 Poplar Drive.
She issued those reports on February 21, 2007.%" In the Replacement Reserve
Schedule prepared by the Respondent as part of the Operating Income
Statement, the Respondent uniformly estimated that the remaining life of several
different appliances (the stove/range, refrigerator, dishwasher, air conditioning
unit, washer and dryer, and furnace) was 25 years, which was not realistic or
shown to be supported by any authoritative source. In addition, the Respondent
did not take into consideration the need for eventual carpet replacement.®®

29. In the Single Family Comparable Rent Schedule issued by the
Respondent on February 21, 2007, the Respondent estimated the monthly
market rent of the subject property as of February 5, 2007, to be $1,475, based
upon three comparable rental properties located in Randall, Minnesota (150
Boulder Place, 148 Boulder Place, and 144 Boulder Place). The Respondent
included the following comments:

Rental data is scarce in this market; appraiser researched local
property management companies, newpapers [sic] and .com
resources and could not locate rental data in the subject's
immediate neighborhood. Builder provided all rental comps above,
located in the same Greater Lakes Market Area with similar
neighborhood characteristics and distances are not considered to
be an adverse factor.®®

30. The Respondent indicated in the Schedule that the monthly rent for
each of the three comparables was $1,500. However, based upon the leases for
these properties, the monthly rent for 150 Boulder Place was $1,570;"° the

® Test. of Respondent.

% 256 Publishers Drive N.E. closed on March 31, 2006, 241 Chatter Circle N.E. closed on April
14, 2006, 251 Newspaper Run N.E. closed on February 24, 2006, and 210 Newspaper Run N.E.
closed on March 9, 2006. See Exs. 11-1 —11-3, 11-5.

*° Ex. 11-4.

o7 Ex. 7-17 — 7-24; Testimony of Respondent.

% Ex. 7-22; Test. of Hack.

%9 Ex. 7-23; Test. of Respondent.

0 Ex. 13-2.

10
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monthly rent for 148 Boulder Place was $1,200;"* and the monthly rent for 144
Boulder Place was $1,400.”> The Respondent thus did not accurately report the
rental amounts in Single Family Comparable Rent Schedule and merely relied on
information provided by the builder (who was a party to the transaction) without
verification from a neutral source.

31. The work file provided by the Respondent to the Department
pertaining to the November 2006 appraisal contained copies of MLS listings
pertaining to the subject property and Comparable Sales Numbers 1-4 and 6;
and three pages of handwritten notes relating to the date she inspected the
subject property, identifying numbers for photographs she took of the property,
and the property’s lay-out, features, and materials. The listings pertaining to the
comparables were printed on September 24, 2008.”

32. The Respondent’s work file did not contain the purchase agreement
or county tax data. It did not include any information showing that the
Respondent had researched and analyzed other potential comparables. In
addition, the work file did not contain any information to show that research was
conducted regarding the condition of the market and whether it was increasing,
decreasing, or stable.”

840 Poplar Drive, Kimball, Minnesota

33. The Respondent also issued a Uniform Residential Appraisal
Report as of November 10, 2006, for a property located at 840 Poplar Drive in
Kimball, Minnesota.” This property was similar to 836 Poplar Drive (the property
discussed above) and in the same development, and the Respondent appraised
both of these properties at the same time.”

34. The appraisal report relating to 840 Poplar Drive was signed by the
Respondent on November 27, 2006. This appraisal was also conducted for
Mortgage & Investment Consultants and borrower Maurice Stay. The property
was described as a split entry, 2-bedroom, 1-bath home situated on a .243-acre
lot with an above-grade GLA of 972 square feet and a basement and finished
below-grade area of 972 square feet. The subject property, like 836 Poplar
Drive, had a walk-out basement. The home was built in 2006.”" The appraisal
indicates that the Respondent did not analyze the contract for sale because it
was “not available.””® Based upon a copy of an unsigned earlier appraisal report

" Ex. 13-5.

? Ex. 13-10.

®Ex. 9.

™ Test. of Hack.

% Ex. 19-1 — 19-16. The Respondent issued the remainder of Ex. 19, consisting of the Appraisal
Update, additional photographs, the Operating Income Statement, and the Single Family
Comparable Rent Schedule, on March 18, 2007.

’® Testimony of Respondent.

" Ex. 19-1 — 19-16; Testimony of Respondent.

® Ex. 19-3.

11
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retained in the Respondent’s files, it is likely that the Respondent had previously
issued an appraisal of the same property as of October 27, 2006, for a different
lender and buyer.” The Respondent did not disclose her prior appraisal of the
property in her November 2006 appraisal.®® In both appraisals, the Respondent
concluded that the market value of the property was $195,000.%

35. Although the Respondent’'s appraisal reflected the property’s
market value as of November 10, 2006, the lender did not fax the formal Request
for Appraisal to the Respondent’s office until November 16, 2006.%> However,
the Respondent had previously received a telephone call from the lender in
which she was told that the appraisal was needed. The Respondent did not
provide her appraisal to the lender until after she signed it on November 27,
2006, well after the formal Request for Appraisal was received.®

36. The Respondent used four comparable sales in connection with the
November 2006 appraisal. Two of the comparable sales were located in Kimball,
one was in St. Joseph (noted to be 17 miles north), and one was in Sauk Rapids
(noted to be 19 miles north/northeast).?* These comparables were the same as
Comparable Sales 1 — 4 used in the Respondent’s November 2006 appraisal of
836 Poplar Drive,® discussed above.

37. The appraisal included the following summary of the sales
comparison approach:

The distance between the subject and the sales is common in this
market, and is not an adverse factor due to the limited number of
sales available. Sales of varying style have been utilized in the
sales comparison analysis; a combination of split entry and multi
level sales were used, as these sales are the best available to
reflect the subject’s GLA, room count and amenities.®

38.  As discussed above with respect to the similar property located at
836 Poplar Drive,®” the Respondent mistakenly described Comparable Sale
Number Two as a “multi-level” home when it was in fact a split entry, and failed to
disclose and analyze the fact that the sale price for Comparable Sale Number
Four reflected the house only. The Respondent acknowledged that this was an
error, and indicated that an upward adjustment properly should have been made
to that sale for the buyer-owned lot. Because the value of the subject property

Y Ex. 17.

8 Ex. 19: Test. of Hack.

8 Exs. 17, 19.

8 Ex. 21-1.

8 Ex. 19-9; Test. of Respondent.
8 Ex. 19-4 — 19-5.

8 Ex. 7-4 — 7-5.

8 Ex. 19-4.

8 See Findings 20 and 24.

12
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was not based on just one sale, it is likely that the error had little effect on the
appraisal.®®

39. In addition, for the same reasons discussed above,® there were
some differences between the subject property and the comparable sales
selected by the Respondent. Specifically, two of the comparables (Comparable
Sales Numbers Two and Three) were located in St. Joseph and Sauk Rapids
rather than Kimball. In addition, one comparable (Comparable Sale Number
Four) was a one-story home rather than a split entry and also was significantly
larger than the subject property.*

40.  As discussed above,” the Respondent used 888 Poplar Drive S.E.
in Kimball as Comparable Sale Number Four in the appraisal because it sold
within sixty days of the subject property and was located on the same street.
The Respondent made an adjustment of $17,475 in the appraisal to reflect the
fact that this house was almost 700 square feet bigger than the subject
property.®?

41. As discussed in Findings 25-27 above, based solely on MLS
listings, the Department identified two properties in Kimball that were active
listings at the time of the November 2006 appraisal and five split-entry homes
that were sold in Kimball between February 24, 2006, and September 22, 2006.
None of these properties were discussed in the November 2006 appraisal or
mentioned in the Respondent’s work file. The active listings could not properly
be used as comparable sales because they had not been sold as of the date of
the appraisal.”® In addition, one of the active listings had a three-car garage and
had been on the market for 282 days, well above the 109-day average in
Brainerd and Kimball.**  While the Kimball properties identified by the
Department appear to be similar to the newly-constructed subject property in
certain respects, such as style of home (split entry), size, and location within the
City of Kimball,® there also were some differences between the subject property
and the properties proposed by the Department as comparables. These
differences were explained in detail in Finding 27 above, and the same analysis
is equally applicable to 840 Poplar Drive.

42. At the request of the lender, the Respondent later prepared an
Appraisal Update and/or Completion Report, an Operating Income Statement,
and a Single Family Comparable Rent Schedule relating to 840 Poplar Drive.

% Test. of Respondent.

% See Finding 22.

% Test. of Hack.

% See Finding 23.

2 Exs. 14, 19-5.

% Test. of Hack; Test. of Respondent.

% Test. of Respondent. The Elm Street property was eventually sold on February 19, 2007, for
$177,000. Ex. 10-1.

% Test. of Hack.
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These reports were issued on March 18, 2007.%° Because the subject property
was under construction, the Appraisal Update and/or Completion Report was
needed to certify that the home was complete and there had been no decline in
market value.®” In the Replacement Reserve Schedule prepared by the
Respondent as part of the Operating Income Statement, the Respondent once
again uniformly estimated that the remaining life of several different appliances
(the stove/range, refrigerator, dishwasher, air conditioning unit, washer and
dryer, and furnace) was 25 years, which was not realistic or shown to be
supported by any authoritative source. In addition, the Respondent did not take
into consideration the need for eventual carpet replacement.”®

43. In the Single Family Comparable Rent Schedule issued by the
Respondent on March 18, 2007, the Respondent estimated the monthly market
rent of the subject property as of February 5, 2007, to be $1,475, based upon the
same three comparable rental properties located in Randall, Minnesota that she
had used in her updated appraisal of 836 Poplar (150 Boulder Place, 148
Boulder Place, and 144 Boulder Place).” The Respondent included the
following comments:

Rental data is scarce in this market; appraiser researched local
property management companies, newpapers [sic] and .com
resources and could not locate rental data in the subject’s
immediate neighborhood. Builder provided all rental comps above,
located in the same Greater Lakes Market Area with similar
neighborhood characteristics and distances are not considered to
be an adverse factor.*®

44. The Respondent indicated in the Schedule that the monthly rent for
each of the three comparables was $1,500.'°> However, as noted in Finding 30
above, the leases for these properties reflect actual monthly rents of $1,570,
$1,200, and $1,400.2°> The Respondent thus did not accurately report the rental
amounts in the Schedule and merely relied on information provided by the builder
(who was a party to the transaction) without verification from a neutral source.

45. The Respondent’'s work file relating to the October 27, 2006,
appraisal of 840 Poplar Drive contained a copy of the Request for Appraisal;
three pages of notes regarding the property and its layout, features, and
materials; a copy of the MLS listing for the subject property; a copy of a County
webpage relating to the property; and property tax records relating to the

% Ex. 19-17 — 19-23; Testimony of Respondent.

9 Ex. 19-17 — 19-23; Testimony of Respondent.

% Ex. 19-22; Test. of Hack.

% Ex. 19-20.

190 £y 19-20. These comments were identical to those contained in the updated appraisal of 836
Poplar. See Ex. 7-23.

19U Ex. 19-20.

192 Exs. 13-2, 13-5, and 13-10.
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property.’® The Respondent’s work file relating to the November 10, 20086,

appraisal contained a copy of the Request for Appraisal; a copy of the MLS
listing for the subject property; and copies of the MLS listings for three of the four
comparable sales used in the appraisal.*®*

46. The Respondent's work file did not contain the purchase
agreement, rental comparable information, and market research data regarding
whether the market was increasing, decreasing, or stable.!®®

150 Boulder Place, Randall, Minnesota

47. The Respondent issued a Uniform Residential Appraisal Report as
of November 10, 2006, for 150 Boulder Place in Randall, Minnesota. The
property was described as a split entry, 2-bedroom, 1-bath home situated on a
.52-acre lot with an above-grade GLA of 1,040 square feet and another 1,040
square feet in the basement and finished below-grade rooms. This appraisal
was also conducted for Mortgage & Investment Consultants and borrower
Maurice Stay.’®® The appraisal indicates that the Respondent did analyze the
contract for sale for the subject purchase transaction.'”’ The Respondent had
previously issued an appraisal of the same property as of October 24, 2006, for a
different lender and buyer,*®® but did not disclose that fact in the November 10,
2006 appraisal.’®® The Respondent concluded in both appraisals that the market
value of the property was $195,000.*°

48. Although the Respondent’'s appraisal reflected the property’s
market value as of November 10, 2006, and she issued the report that day, the
lender did not fax the formal Request for Appraisal to the Respondent’s office
until November 16, 2006.*** However, the Respondent had previously received
a telephone call from the lender in which she was told that the appraisal was
needed.*?

49. Based upon photographs taken by the Respondent of 150 Boulder
Place, it is apparent that the Respondent visited the property on at least two
separate occasions, most likely in connection with the October and November
appraisals.**®* Under the circumstances, the mere fact that the Respondent may
have used the same photograph of the house on the cover pages of her October

103 Ey. 18.

104 By, 20.

195 Test. of Hack; see Exs. 18, 20.
198 Ex. 24: Test. of Hack.

07 Ex. 24-3.

108 py. 22.

199 Ex. 24: Test. of Hack.

10 Eys. 22, 24.

1 Eys. 24-9, 25-1.

112 Test, of Respondent.

113 Exs. 35-40; Test. of Respondent.
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and November 2006 appraisals of the property*** does not warrant a conclusion
that the Respondent failed to inspect the property for the appraisal she
performed on November 10, 2006.

50. The Respondent used four comparable sales in connection with the
November 2006 appraisal. Three of the comparable sales were located in
Randall and one was located in Little Falls (5 miles south/southeast of the
subject property).**®

51. The appraisal included the following summary of the sales
comparison approach:

All sales are less than six months old. Although the subject
property and comparable sales are located in an area featuring
increasing market values, no time adjustments have been taken, as
it is difficult to make accurate time adjustments for the seasonal
market in which we are located. Site adjustments taken are based
on the overall value of each site with consideration given to total
area, elevation, topography, vegetation and location. The distance
between the subject and the sales is common in this market, and is
not an adverse factor due to the limited number of sales available.
Sales of varying style have been utilized in the sales comparison
analysis; a combination of 1 story and split entry sales were used,
as these sales are the best available to reflect the subject’'s GLA,
room count and amenities.**®

52. In selecting comparable sales, the Respondent generally looked for
properties that were geographically close and reflected the size, bedroom count,
and age of the subject property to the extent possible.**” Although Comparable
Sale Number One was a one-story home and was 24 years older than the
subject property, it was located in Randall only half a mile away from 150 Boulder
Place. It was similar in square footage, lot size, and above-grade rooms, and
was sold only 3% months before the date of the Respondent’'s appraisal. The
Respondent made an adjustment for the age of the home in her appraisal.**®
Comparable Sale Number Two was a split entry in Randall, like the subject
property, and had similar square footage and above-grade rooms. Although the
sale of Comparable Sale Number Two did not close until December 8, 2006, the
Respondent clearly noted this in the appraisal.'*® Comparable Sale Number
Three was located in another city (Little Falls), was situated on a much larger lot
(2.5 acres), and had considerably more square footage (1,352) than the subject
property. However, it was within a five-mile radius, reflected the split entry style

114 Compare Exs. 22 and 24.

1S Ex. 24-4 — 24-5.

19 Ex. 24-4.

17 Test. of Respondent.

18 Ex. 24-4; Test. of Respondent.
119 Id
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of the subject property, and was a newer home with a similar bedroom count.
The Respondent made a downward adjustment due to the larger lot size and
larger square footage.'*® Comparable Sale Number Four was a larger, two-story
home, but was located in Randall within 1/10 of a mile of the subject property and
sold just 3% months before the date of the Respondent’s appraisal. Again, the
Respondent made a downward adjustment for the larger GLA of this property.**
The Department did not provide any evidence of other, more comparable sales.

53. The Respondent’'s November 2006 appraisal included an Operating
Income Statement and a Single Family Comparable Rent Schedule.*?? In the
portion of the Operating Income Statement relating to projected expenses during
the next twelve months, the Respondent did not include any estimate of costs
associated with interior paint/decorating, general repairs/maintenance, or
supplies.*®® In the Replacement Reserve Schedule prepared by the Respondent
as part of the Operating Income Statement, the Respondent once again
uniformly estimated that the remaining life of several different appliances (the
stove/range, refrigerator, dishwasher, air conditioning unit, washer and dryer, and
furnace) was 25 years, which was not realistic or shown to be supported by any
authoritative source. In addition, the Respondent did not take into consideration
the need for eventual carpet replacement.*

54. In the Single Family Comparable Rent Schedule, the Respondent
estimated the monthly market rent of the subject property as of November 10,
2006, to be $950. She used three properties as comparable rental properties.
One was located in Pine River (28 miles north), one in Baxter (2.5 miles north),
and one in Breezy Point (19 miles north). The Respondent included the following
comments:

Rental comps #1 and #3 are located furthest from the subject.
Rental data is scarce in this market; all rental comps provided are
from the same Greater Lakes Market Area and distances are not
considered to be an adverse factor.*?®

55. The Respondent's work file relating to the November 10, 2006
appraisal of 150 Boulder Place contained a copy of the Appraisal Request (which
was faxed on November 16, 2006). Although the file also contained copies of the
MLS listings for three of the four comparable sales used in the appraisal, the
copies were not printed until September 24, 2008.*° The work file does not
contain the purchase agreement, county tax data, rental comparable information,

120
Id.

121 Ex. 24-5; Test. of Respondent.
122 Exs. 24-18 — 24-20.

123 Ex. 24-18; Test. of Hack.

124 Ex. 24--19; Test. of Hack.

125 Ex. 24-20.

126 Ex. 25,
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or market research data regarding whether the market was increasing,
decreasing, or stable.**’

144 Boulder Place, Randall, Minnesota

56. The Respondent issued a Uniform Residential Appraisal Report as
of November 10, 2006, for 144 Boulder Place in Randall, Minnesota. The
property was described as a split entry, 2-bedroom, 1-bath home situated on a
.24-acre lot with a GLA of 1,040 square feet and a below-grade area of another
1,040 square feet. This appraisal was also conducted for Mortgage & Investment
Consultants and borrower Maurice Stay.'?® The appraisal indicates that the
Respondent did analyze the contract for sale for the subject purchase
transaction.”® The Respondent had previously issued an appraisal of the same
property as of September 16, 2006, for a different buyer and lender,** but did
not disclose that fact in the November 10, 2006 appraisal.’** The Respondent
concluded in both appraisals that the market value of the property was
$195,000."%*

57. Although the Respondent’'s appraisal reflected the property’s
market value as of November 10, 2006, and she issued the report that day, the
lender did not fax the formal Request for Appraisal to the Respondent’s office
until November 16, 2006.'** However, the Respondent had previously received
a telephone call from the lender in which she was told that the appraisal was
needed and exchanged some other calls with the lender regarding whether the
written request had been received.™*

58. The Respondent noted in both the September 2006 and the
November 2006 appraisals that the subject property had a 3-car garage and a
paved driveway.'®* However, based on the floor plan included in the appraisals,
the handwritten notes in the work file, and the photographs of the subject
property, it is evident that the property had only a two-car garage and did not
have a paved driveway.’*® With this correction, it appears that 150 Boulder
Place and 144 Boulder Place were on different sized lots but otherwise were very
similar in style, square footage, above-grade rooms, and age.

127
128

Test. of Hack; see Ex. 25.

Ex. 29; Test. of Hack. Based upon the photographs and descriptions of the property, it was
virtually identical to 150 Boulder Place (discussed above).
129 Ex. 29-3.

O Ex, 27.

131 Ex. 29; Test. of Hack.

%2 Exs. 27, 29.

%% Exs. 28-1, 29-9.

134 Test. of Respondent.

%5 Exs. 27-3, 29-3.

% Exs. 27-3, 27-11, 28-4, 29-1, 29-3, 29-11; Test. of Hack.
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59. The Respondent certified as part of her September 2006 and
November 2006 appraisals that she had conducted inspections of the subject
property, and there is no convincing evidence to the contrary.™*’

60. The Respondent used the same four comparable sales (three
located in Randall and one located in Little Falls) in connection with her
November 2006 appraisal of 144 Boulder as she used in her November 2006
appraisal of 150 Boulder (discussed in the preceding section of these
Findings).’*® She also included the same summary of the sales comparison
approach:

All sales are less than six months old. Although the subject
property and comparable sales are located in an area featuring
increasing market values, no time adjustments have been taken, as
it is difficult to make accurate time adjustments for the seasonal
market in which we are located. Site adjustments taken are based
on the overall value of each site with consideration given to total
area, elevation, topography, vegetation and location. The distance
between the subject and the sales is common in this market, and is
not an adverse factor due to the limited number of sales available.
Sales of varying style have been utilized in the sales comparison
analysis; a combination of 1 story and split entry sales were used,
as these sales are the best available to reflect the subject’'s GLA,
room count and amenities.***

61. The comparable sales used by the Respondent differed from the
subject property in certain respects and were similar to the subject property in
other respects, for the same reasons set forth in Finding 52 above. The
Department did not provide any evidence of other, more comparable sales.

62. The Respondent’s November 2006 appraisal of 144 Boulder Place
included an Operating Income Statement and a Single Family Comparable Rent
Schedule.** In the portion of the Operating Income Statement relating to the
expense projection for the next 12 months, the Respondent did not include any
estimate of costs associated with interior paint/decorating, general
repairs/maintenance, or supplies.**® In the Replacement Reserve Schedule
prepared by the Respondent as part of the Operating Income Statement, the
Respondent again uniformly estimated that the remaining life of several different

137 Exs. 27 and 29; Test. of Respondent.

138 Ex. 29-4 — 29-5. Apart from Comparable Sale Number Two, the Respondent also used the
same comparables in her September 2006 appraisal. At the time the November 2006 appraisal
was performed, the lender asked her to replace one of the comparables she had used earlier
(6153 Ottertail Court, Baxter). In the November 2006 appraisal, the Respondent instead used
148 Boulder Drive in Randall. Testimony of Respondent; Exs. 27-4, 29-4.

%9 Ex. 29-4.

Y0 Ex. 29-17 — 29-19; Ex. 30.

"1 Ex. 29-17; Test. of Hack.
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appliances (the stove/range, refrigerator, dishwasher, air conditioning unit,
washer and dryer, and furnace) was 25 years, and did not take into consideration
the need for eventual carpet replacement, which was not realistic or shown to be
supported by any authoritative source.**?

63. In the Single Family Comparable Rent Schedule, the Respondent
estimated the monthly market rent of the subject property as of November 10,
2006, to be $950. She used as comparable rental properties the same three
properties located in Pine River, Baxter, and Breezy Point that she had used in
her November 10 appraisal of 150 Boulder Place (discussed above) and once
again included the following comments:

Rental comps #1 and #3 are located furthest from the subject.
Rental data is scarce in this market; all rental comps provided are
from the same Greater Lakes Market Area and distances are not
considered to be an adverse factor.'*®

64. The Respondent's work file relating to the September and
November 2006 appraisals of 144 Boulder Place contains a copy of the Appraisal
Request (which was faxed on November 16, 2006) and four pages of handwritten
notes regarding the lay-out, materials, and features of the subject property.**
The work file does not contain the purchase agreement, county tax data,
information regarding rental and sale comparables, or market research data
regarding whether the market was increasing, decreasing, or stable.!*
Accordingly, the Respondent failed to maintain a complete work file containing
supporting data for the appraiser’s opinions and conclusions.**®

Additional Findings

65. The Respondent has no affiliation with any of the lenders involved
in the appraisals discussed above and did not receive any payment from them
other than her fee for conducting the appraisal. She was never asked to arrive at
a particular value in her appraisals, and never agreed to do so.**’

66. The Respondent was not aware that prior appraisals she performed
on a property should be disclosed in a later appraisal.*® She also told the

2 Ex. 29-18; Test. of Hack.

“3 Ex. 29-19.

Y4 Ex. 28.

> As noted above, the Respondent’s work file relating to the November 10, 